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BTATE {IF HONTAMNG
[HFEQRE THE ORRD OF PERSOMHEL HFEEaL T

IN THE MATTER F UNFALR LAFOR FRACT ICE CHAS8RGE NO. 1&-{r

JERAY EDMOMDENN, RIC= HAKLEH ;
ard BEHE | RS,

Complalnarnkts,

— MR- FIMNAL [RDER

CITY OF EALIRPELL: & Hunfcipal
Corporabion,

R Rl T e il g g

FAesnondonk .

fhe Firdings of Fact.: Coanelusions of Laws ant
Racamnended Order were issued by Heoaring Exemingr Ariyn L.
Flavinan on Decenter By, 1%87.

Ezceptlonie o tha Findinga af Fact, Catciussans-ad Lk
and Aecammended Orcdar were filed by Oonald E. Hedman wn
hehalT of Coaplainants on Jarmsary 13, 198,

dral argument sas scheduled bofore the Soars it
Ferunnnel fopeals on Fearuary 15 1v88.

Aftar revinuing the recaord and Conaidering the briors
and arsl argurents, the Hoard ocrders os Tal lowma

1. 1T 19 OREERED khat tho Complalnants! Excoatinne to
e Findingos af Facts Conzlumions af Law and Recnnnondad
Orger are horesy deniod.

(= [T IE DAREMED that this Board tRorofoFe adapt the
Findings of Fack; Conclusions of Lau and RetEnnended Ofder

af Hearing Evaminer Arlyn L. Plowman as the Firmal UOrger af

thle Hoard.,

Ty
¢
OATED thlie _;’_J_i day af February, 190,

BOARL (F PERSONMEL APPEALS

By___ L_I[E\_LJI_ T
Hlan L. Jauce ¥

Chalrmar ;
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STATE OF MHOHRTAHA
REFOEE THE BAOARD OF FPEESOHHYEL LDPTEALS

15 THE HATTER OF UNFATR LAROR- CHARGE RO, 14=A7

JENEY EDHDHOSON, RTICK UREERE ;
and GEHE LAHMAN

Complainants, FINDINGS 0OF PACT

CORCLUSIONE OF LAW;

v RECOMMENDED ORDER

CITY ) KALIBPELL; & minicipal

b
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corporation, )
d
i

Hespondent. .
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I. THTHODWETION
B hﬂ.l-ﬁt'ln'g oo Eha abovg=captloned makker was  beld
Gckobar 22, 1387 in the: confersnce room of the Xelispall
City Hall, Xalispell, Montana, Arlyn L. Plowiman was the
duly appointed Hearing Exsminor foF ele loscd of Farachnel
Appaala. The Complalnants, Jerry Edmondscn, Bick Baker, and
Gepe  Lavman were repradented by attorney, Donald "Gene®
Hadnan. The Defendant, City of Ealispall, was ropraganted
by Glenn Heler, Ealispell Cilty Avtorney. The parties
presoentad tescimony and avidence; cross-cxamined witnesaes
and offered argument. - Subsequent to the hearing the parties
Eiled post-hasring memoranda and the matter wan desmed
submitted oo Hoverber 23, 1987,
Il. BRCRGRODURD
Oz April 20, 1907 the Complainantn £1lsd, with che
Board of Personnol Appeals, an Onfair Labor Practice com-
platnt in which the Complalpants alleged:
saatin unfaly labor practice by the Cicy of
Kalispell, Stnte of Montana, na a wiclation of
Boction  39-31-401(1)  ¥CA, in that' tha rlghts
muerantoad upder Section. 39=-311=201 Have been
vinlated beguuse of the CLEy's refusnal to bacgain

in good faith with the exclusive ropresantative of
the Union regarding seniorliy gquestions,
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Further, Cémplainants allcoe a wiolation of
Backlom 39-31-401031, (4} amd 5] HCHK, 4n- chak
their layoffs have been discriminatory, in vio-
lation of the senlosity proviesions of the Geien
contract, a Wislarion of parageaph 131p  the
layclfs may have been s vaaule of discriminstions
redrensable upder pacagraph 4] becasse of the
union: activities of the wepleyvess, and the Ffack

that the previcus grlevances regarding tha wsans
subdackt have beean Filed.

Employer may be in  violetion of Sectian
18-31=201{5] bacause of thair continved refusal to
reavaluakte tha Cley's positiopn  ragarding the
seniorlky guoestion,, ..

Taptisy ﬂiﬂﬂg'l.‘l:ltt a5 ko the contract in:.ﬂrp'ﬂ_q-.
tatlon (hrticlae ¥V, Seniority, as atinched hereto) .
Abova  amployess had senfovity in  the garbage
deépartment over eertaln persoooel Iln the secreet
departaent. The City of Falispell constroctively
tarminated the garhage depacktment, leaving Ik a
departnent of only one manp this man pot previcus-
ly° carried on garbage department's seniopliy
copter. Employess' allsged construckeive terminp—
tion of department and claimad ehnt by reason of
the contract language [Article ¥, Seniorityd, Ehik
tnay ahenld be allowed to take poaiticne in other
depacrtments owvar aemployess with lesa  seniority,
City refusss to do this, alleging that garbage
dapdartment was nob toarminatsd,

hi & legul precedent fof thls cemedy, Com-
plainants refoer the Board ‘of Parsonnael Appeals. to
tha holding in Young wa, Graat Falls, 190 in 34%;
646 P.2d 812 (15F3Y,  Yhe CTity hag had apnortunity
to raview thie extensively, and haw refused to
grant the celiof raguesiad,

Tho Dafendant Eiled 2 rasponse to the complaint an
May 4, 1387, 'In that responag the  Défendant deniecd tha
allagations contained within the complaint wod regquested
that the cooplaint Le dispipned.

On May 4, 1907 the Board of Persaohnel Appeals appoinced
Fogaph V. Maronick to inveselgate the complaint purssant to
Seotlon 39-31-40841) MCA, Tnvestigator Maronick lapued an
Investigatisn Report gn Auvguet &; 1987 whearein he recommands
od that the mitter be remanded Lo the parties for resoluticn
thoough the grievance/acbitration procedurs contained within

the Collectlve Bargalning Agreement in efFfack Between the
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City of Kalippell.and the American Federation of State,
Counky and Hunicipal Employvons, AFL=C10,

Oi Auguet 21 the Defandank, with the connene of tha
Complainanta, roguested that che mocbar oot be recanded Lo
thw grievance/arbitration procedura and that it be heard by
the Board of Poarscnnel Appsals.,

Aelyn L. FPlowman was appointed llesring Exaniner on
Audust. 27, 1987 and the matter was scheduled for heoaring.
LEE. FIHNDITHGS OF FAOT

15 At the time of the svente giving rise +o the
charges contained within the Complaknants' complaint, the
Pefendant recognized the Anérican FPaderatlon of Staeo,
County and Manlelpal Eaployees, AFL-CIO, {ks Montana State
Council No. % and its loeal Unionm Ho. 286 (AFOCME] as the
bargaining agent fat & bargaining wnib mads wup of certain
arployess of the Cley of Halispell. Thoe Complalnants were
mamboss G that bargaining unit.

A The American Faderation of State, Coonky, and
Hunicipnl Employess, AFL-CIO, Montana Coupncil Ho, 9 and ica
iocal Onion Wo. 256 [AFSCME] havo nok - ‘basn tamed & partty ino
this matter.,

X tne of Ehe Complainants, Jerry BEdmondaob,  waep
Iregident of APSCME Looal Ma. Z5E ot the time of Ehe svanes
qlving rise to the charges eontalped within the Complain-
nnte® camplaint.

4. At ths tine of the evonts giving rise to the
charges contained within the Complainanis! oemplaint, therao
wag: In effese & Collective Bargaining Agreement between tha
pefendant and LAFSCME,

That TCollective Bargaining Agraament (Exhibic J-13)

contained- provieions regarding aenlority  (Article WV,

-




- R ¥ B I

[ B - - 4|

L
il

13
4
15
(1]
7
4
4

21
I
i

15

27
24
20
]
3

vachnoies |Article ¥I| and & grievance/arbitratlon proocedure
[Arkicle ¥VIT).

Geep 5 of thar grlevence/acbitration precadice states

afl Eo ] Lo
#hould 1 majority of bha union menbarahip
pFredent  end woabing ot the oext reogqular pascing
daclda that tle decision of the mayer of Ealispall

Is unsatisfactory, then, within five (58] days of

guch decialon, the grievance shall be submitted

firr [inal and binding arbieration. :

E The Complainante Wwere menmbera of tha Dafendant's
qarbage plekup crews. In 1986 the Defendant comploted Ehe
autcmation of the city's garbage pickup servicas, As a
cegult of that automotion the Defendant's goarbage piekup
gperation Wag reduced Sfrom twa trocks, each with a thres
nember crew to ohe Prock ‘with a2 one pordon drew, Ao oa
repult ‘af this’ auktomation there occurred a reduction in
fores ;. the Conplainants were displaced and ulelmately laid
off,

At the tino of the svents giving rise co the chacges
contalned within the Conplainents' complaint  thaee  waee
conaidavable confusion and a goneral lack of clarity, botl
in contract lapgusge and past practics vegarding saniorcicy
g8 applicd: to $he varioun city departments, and to
vacancion and Payoffs, especielly with regard to the situa-
tion resulting from the astonation of tha garbage pickop
Baririon.

. %The Complainants Filed grievances pursuant to the
Colleceive Bargaining Agreement which ohallenged the accura=
ay ot the ganiority roster propared by the Defendant; the
Pefendanc's application of the collective bargaining agres-—
rent's seniority. and vacancy provisfions, and their resulting

Layoffs,
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T4 Cn October 11, 1985, Joho (®d) Kennedy, Jc.,
Falispell City Mayor, responded B0 grisvancea £1lsd by the
Complainanto. Dark 3 of the =hlved pacagraph af that e
aponee staken

Yhe seniority ligt established by nmanagencrt

etands and e layoffs wara dons gorcectly, o f

therafore deny that portlon of the griavance (Poge

1 ol City Exhilile B,

Hy  The mayar's denial of tha Complafnants' grlevanoe
wWaS Wt micrsued Further throdgh the grisvenoefaebilecakion
procedura ko arbitration,

#. The evidonge in the record will oot support ‘&
finding that either APSCME or the Dafandint refused bo
arbitrate Lhe Complaipants! grievance. Inasmuch as dna of
the Complainantys wee s union offider, it can ba assumed that
at least ona of the Complainants was aware oF  the proce-
dures, requirements apd possible remedies of the gelev-
ancafarbitration proceducs, Theve ls Lowufficient avidencs
in the record to suppork any Finding regarding the reason or
reapons  Ehe  Cooplainants® grievance wan pot  arbitrated.
Gince thare Lg dinsufficiont evidenoe in the racord £o shaw
that a tinely raquest for arbliea®ion weo den lad . 4k oDano
only be assumed that no timely request for arbitration was
mide. The Complainante did not atkempk to exhausk thaeir
contractual remedies contained within the collective bhar-
Qaining egreemant's srisvance/arbitratisn procedure.

10. As the resule of s layoff, Complainant, Jerry
Zdmendeon, was regquired to resign his positlon as president
RE the: American Fedaratlon of State; County and Municipal
Employess Local Union o, 256,

11y At the crux of thie matter i & coptractual
dispute between the Complainaots and the Defendantc regarding

tle  application ‘and dinterprataticn of the Collactive

=B
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Bargaining Agreemant, The relief sooght by the Complainants
ig to bava the Boaed of Personnel Appeoals intecpset and
apply the pepfiority and vacancy provisions of the Collective
Brrgaining Agreement and in lnterpreting and applying the
Collactive Bargeining Agreasmant, mpke the Compleinants whoels
For any nmislntecpretation or misapplleation of the Callecs-
tive Bargaining Agresment.

L, CONCLUASTONS 'OF LAW

1. The Board of Personnel Appeals has jusiediction in
Elile matter purcpant to Section 30-11-405 ob seg, MCA.

A8 The: Homtyna Suprens Court has approved the prac-
bige of the Board of Perscanel Appeals in walhg Pederol
Court -and Hatiomal Laboy Nelations Board [HLAR) precedents
g gquildelines in interpretlng ehes Mootana Collscciva Hap=
dainlng for tablic Employess Aot as the obate ack 16 =6
aimilar to the Federal Labor Managersnt Relations Aot Seata

gx ral. Board of Personnel hppenle. wa., Diskpict Court, 181

Hoot, 223 (1970 504 P.3d 1137, 103 LREM 2297 Teamstors

Local He. 45 vy, fitste px orel. Board of Pecrsopnel Acoeals,

135 Mont. 271 [1981), 635 P.2d 1310, 150 LREM 2012; Clity of

Great Falls wva. Young [Young TITh, 686 P.2d 185 (19841, 119

LERM 2653,

< = Murpuant o Heption 19=31=401 HEFI: it 1p &n onfaie
labor practice for a public eoployer to: (1} inteérfers with,
restraip or coared epplovess in the excrcisaa of Ehe tights
gunranteed in Bectlon 3A%=31-201 MOAp 421 diaerimipaks  in
cagard to hire of bepure of employment in ordar te encourage
or disccurage memboershis in any  labor organlzation:  [3)
rafuss to bargain collectively in good faich with an excly-

Alva-rFapragentative;

==
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4. Puorsuant to Bection 39-11-40& MCA- the Complain-
nnta' cooe moot bae establinhed h].:' & prapondesance of tho
avidence before an unfafy labor practice nay be  found.

Eoard of Truptecs wa. EBtate & Montana, 103 LRERM innn, God4

F.2d 770 (137%); see alpo Indiana Metal Produckts va. NLEDL,

11 LERM 2490 202 ¥.2d 613, O 7 (1953), and NLRE va. Ralser

fAlumipum and Chaimical Lorporation, 34 LhWEM 3452, 217 F,24
MG, CA 3 [1954) .,

5. The prapondecance of the avidence in the record
dadis not show that the reduotion in force that resulted fn
the layoffs of the Conpglainants was discrlmlmatory end
therefora: in violation of Sectlon 39-31=401{l) or Sectlon
-31-401 03],

f: Puarsuant to Section 39-31-401(5) che Defondane was
obligated to bargain eollectivaly in good feith with thae
Anerican Fedarakion of State; Counky and Municipal Emplog=
wiE, APL-CI0, its Mobband Council Mo. 9 and Loesl Ho, 256,
That opligation to bargain in good folth includes the duty
to eosply with the grievance/arbitration procedurs contesined
within the exiscing Collecelva Bargaining Agreement, Chicago

Magnosium Castings Conpany va. HLRA, 103 LERH 2241, 612 F.2d

108, -7 (1960} HLER wve. Boubklwasptern Bleckric Coppoia=

Eive; Tne,, 122 LREHM 2TAT, 794 P24 276, CA T (1986).

The grievipnues procedure 46 a part of the contipuing

colloctive bargaining process, Eteelworkers wH, Warrior

Ravigation, 46 LBEM 2416, 33 D8 574 (1960}, hn amplover
has the gane obligation to bargaln collectively over grley-

o a4 over the torms of the agresment, City of Livincukan

Y. Hobkana Couvnorl I_I:!n,. 8, 100 LRREM 2538, 571 P.24 374

(18771,

=
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Tha obligition to bargain in good faith does not conpal
elther party to maka concesslons or to agras vo & proposal,

pes  Hectlon 39-31-305{2} MO, HLEE wo. §merlcan Hationsl

-
r—,

Insueance Company, J0 LAAM 2147, 343 U5 395 (14952 0 WLRER va,

Bancrolt Manufscturing Company, Inc., 106 LERM 2603, 635

F.2d 492, CA S (19081)p HLAB vs, Blavins Popocorn Company, 107

LHRM 3108; 659 ¥.2d 1171, ©A DO (1981)F Struthers Walla

Corporatlon ve. HLES, 114 LM 3553, 721 F.34 465, CA 3
11984},

Inasmuch an Ehe #vidence in thoe racopd does noc ahow
that the Defendant refused to corply with the griav=
ancefarbitrotion procedice contained within Fhe Cpllective
largaining Agreement, the prepondoarance of the evidenca does
nok shaw, that the Nefendant falled to bargain eollectively
in good faith with the American Federation of Btate, Codnty
and Hiunleipal Emplaoyees, AFL=CIO, fte Mopntana Council Mo, 9
and Local Ho, 250 (RFSCHE)

7. Whiln the respondent hat an obligabicn to baroain
With AFSCME it wan not shder that same cbligation te bargain

with the Complainarts, HGRH we. J.H.R. Bealty Conpany, 121

LRRH 2940, 705 F.2d qfi; CA 2 [1906A) p HLAA wva, Chestar Valley

Ine., 107 LAMM- 3148, 653 P24 263, ChR 2 (l99i): Erpcrelum

Copwill] Domeany vs. WACO, BES LARM 2660, 420 05 S0 (L1974},

B. g a gangral rule, employces. wishiing Lo asaarce
contract grieviapsas must abttempt tooaxhavet the sontractoal
grievence/arbitration procedure agreed cpon by chelr enploy-

er and union bafore geeklng relief elsewhers, Bapublic Steal

Corporation vA, Maddos, 50 LRRM 2193, 179 w8 &50 {1965

Hrinkman &. Hontana, 1 T8N 1236, 729 P.23d4 1301 [1986),

0. Bocausd Lha Tefepdant and AFSCHE havie conbErncted

to have their disputes:rosolvad By an arbitcator of cheby

J-E—
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chagelng, it i inappropriatae for tha Bosrd of bBersonnal
Appadls to becone dnvolved in a dispote which is more
aultalile for resolution through: the gelevasce/arbitration
procedure: coptained within the. Collective Bargalning Acres=

rent, see United Paperworkaees Internstional Union ve. Miaca,

ing., 136 LARM 3113; we EBuwpCl.,, 13=]=A7%; Ho. BE-651: ATLT

Teehnalogiog ve, CWilk, 121 LERM J-E-;.EEIJ 475 S 643 [(LOOG) .

10, Section JY-31-40&(5) HWCA requires that, 1€, uspon
thiv greponderance of the avidapies Laken, the Board 45 not of
the opinion that the person nomed in the gonplaint hes
engaged 1 o Qs sngasing in the anfair labor prasticoe; then
the Hoard shnll atate its Eindings of fack and shall issue
an order dismissing ehe comglalnk.

WV HECCHMMERDED ORLGER

It L& hereby ordeced that tha unfair lalsr practice
conplainke of Jerry Edmondson, Rick Raker, and Gene Lovman
apninat the City of Kaliepell be dismiaaad,

YI. ETETIAL ROTICE

Excaptions kg thess findings of fact, conclusions of
Law and recomnended order may bLe Filed within twenty [20)
days of service thereaf, If no oxcaptions are filed, the
reconnended order shall booome tha £inal order ol the Doaed
@f Peargonnel hppeels. Addroess |::l:|:'|:|p1.' lona €0 tha Board of
Parzonnal hppeale, I-'.)I'ﬁ Lpx 1728, NHelema, Hontono S9&24.,

Datad Ehdn oy of Nedembac, L9807,

FERSONNEL APPEATS

Hoarimng Exaninsr




